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RECENT -CASES

ted.' " However, premises cannot be impressed with homestead
character by occupation alone; intention to occupy as a homestead must exist.'
Homestead rights are, and should be favored in law. However, the result reached in this case points up the need for
some form of positive action from those claiming a homestead
exemption. It is submitted that there should be a balancing
of interests between the privilege to claim a homestead exemption, and the rights of those claiming under mechanic's lien
laws. In the absence of such a distinction, anyone with an unrecorded instrument may claim the premises as a homestead
based on his undisclosed intent, thus depriving the builder of
any lien or claim on the property.
DONALD J. OLSON
LABOR LAW -

PUBLIC EMPLOYEES -

RIGHT TO STRIKE AND

BARGAIN COLLECTIVELY -- The city of Los Angeles seeks a
declaratory judgment to determine whether the employees of
the city's bus system may strike. The employees of the two
transit companies acquired from private business by the
plaintiff had the right to strike prior to acquisition. The Supreme Court of California held, two justices dissenting, the
words "to engage in other concerted activities for the purpose
of collective bargaining or other mutual aid or protection" in
the Act' creating the Transit Authority implied defendants
right to strike.
Metropolitan Transit Authority v. Brotherhood Railroad Trainmen, 8 Cal. Rptr. 1, 355 P.2d 905
(1960).
Commenting on the Boston police strike, Calvin Coolidge
stated "there is no right to strike against public safety by
anyone anywhere at any time". Activities of school teach-

13. Birks v. Globe International Protective Bureau, 56 N.D. 613, 620, 218
N.W. 864, 867 (1928) wherein the court said by way of dicta that the ownership, occupation, and use may be, and frequently is, unmistakable evidence
of selection, and this is especially true when the property is within the
legal limits.
14. Brokken v. Baumann, 10 N.D. 453, 88 N.W. 84 (1901).
1. Ls
Angeles Metropolitan Transit Authority Act § 3.6 (c) (1957), as
amended, (1959) "Employees shall have the right to self-organization, to
form, join, or assist labor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other mutual aid or
protection."
2. 1 Lab. L. J. 612 (May, 1950).
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ers,' police officers, ' firemen,5 city transit employees,' and
water and sewer employees' have been severely curtailed in
protection of the public welfare. The reason for this principle
was aptly rendered by the Florida Supreme Court which said
"while strikes are recognized by statute to be lawful under
some circumstances, it would seem that a strike against the
city would amount, in effect, to a strike against government
itself-a situation difficult to reconcile with all notions of
government."
When applying the statute to determine the right of a city
government to bargain collectively, it is held that state policy
regarding employee agreements relate only to the field of private enterprise. When public protection is involved, the courts

have felt the following to be major considerations: (1) undivided allegiance is owed the public,"0 (2) a man cannot
serve two masters," and (3) the necessity of maintaining discipline is paramount."
Although the "sovereign immunity" concept has withstood

the overall labor movement, it is gradually being supplemented

3.
People ex rel. Fursman v. City of Chicago, 278 Ii.
318, 116 N.E. 158
(1917)
(refusal to employ justified on basis of union affiliation); City of
Manchester v. Manchester Teachers Guild, 100 N.H. 507, 131 A.2d 59 (1957)
(no right
to strike); City of Pawtucket v. Pawtucket Teachers' Alliance,
141 A.2d 624 (R.I. 1958) (same).
4.
Potts v. Hay, 229 Ark. 830, 318 S.W.2d 826 (1958)
(may join union,
but must agree to relinquish the right to strike) (concurring opinion);
King v. Priest, 357 Mo. 68, 206 S.W.2d 547 (1947) (may not join union).
5.
Hutchinson v. Magee, 278 Pa. 119, 122 At.
234 (1923)
(coerced to
disassociate themselves with union which had previously gone on strike);
McNatt v. Lawther, 223 S.W. 503 (Tex. Civ. App. 1920) (failure to disaffiliate justified suspension).
6.
Nutter v. City of Santa Monica, 74 Cal. App. 2d 292, 168 P.2d 741
(1946)
(labor relations statutes do not apply to public employment, thus
no right
given to negotiate terms of contract); City of Detroit v. Amalgamated Ass'n. of Street, Electric Railway and Motor Coach Employees of
America, 332 Mich. 237, 51 N.W.2d 228 (1952)
(act prohibiting strike not
unconstitutional); New York Transit Authority v. Loos, 2 Misc. 2d 773, 154
N.Y.2d 209, aff'd 3 App. Div. 740 (1956)
(no right to strike as do employees in private enterprise).
7.
City of Los Angeles v. Los Angeles Building and Construction Trades
Council, 94 Cal. App. 2d 36. 210 P.2d 305 (1949) (striking and picketing prohibited); Miami Waterworks Local No. 654 v. Miami, 157 Fla. 445, 26 So. 2d
194 (1946)
(union has no right to bargain collectively); City of Springfield v. Clouse, 356 Mo. 1239, 206 S.W.2d 539 (1947) (same).
8.
Miami Waterworks Local No. 654 v. Miami, 157 Fa.
445, 26 So. 2d
194, 197 (1946).
9.
Nutter v. City of Santa Monica, 74 Cal. App. 2d 292, 168 P.2d 741
(1946).
10.
Perez v. Board of Police Comm'rs, 78 Cal. App. 2d 638, 178 P.2d 537
(1947).
11.
King v. Priest, 357 Mo. 68, 85, 206 S.W.2d 547, 555 (1947)
"While
it is true
that the charter of Local No. 549 purports to provide that
the
obligation of members of the police force shall be superior to any obligation to the union, yet, so long as human nature is what it is, a man cannot serve two masters."
12.
Hutchinson v. Magee, 278 Pa. 119, 122 Atl. 234 (1923).
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by virtue of statute" and judicial decision." The right of mail
clerks to organize for the purpose of collective action in the
presentation of grievances as opposed to collective bargaining
has been sanctioned. 5 In 1958 a collective bargaining agreement of the New York Transit Authority was declared valid."
In holding with this contemporary view, the limited nature of the contract combined with the history of unionization of private transit systems has been considered." Collective bargaining, when not in conflict with the policy of the
school board, has been extended to public school teachers."
However, legislation affecting the sovereign immunity has
been required to be expressed in explicit terms, or at least by
such reasonable implication that courts need not strain the
words of the statute."
No cases directly involving the right to strike against the
public in North Dakota could be found. From the standpoint
of public policy, it seems that this right would not be in the
best interests of the state. By statute,' North Dakota has
provision for a mediation board to handle disputes between
public employers and employees. By utilizing this board, none
of the sovereign power would be lost.
DAVID E. NETHING

13. Alaska Comp. Laws Ann. § 43-8-1 (1949); Wash. Rev. Code § 35.22.
350 (1952); Moore v. Julian, 359 Mo. 539, 222 S.W.2d 720 (1949) (construed
the statute dealing with collective bargaining as being applicable to labor
disputes in municipally owned public utilities).
14. Mugford v. Baltimore, 185 Md. 266, 44 A.2d 745 (1946); Broadwater
v. Otto, 370 Pa. 611, 88 A.2d 878 (1952) (may join union but prohibited
frbm striking); Compare Congress of Industrial Organizations v. City of
Dallas, 198 S.W.2d 143 (Tex. Civ. App. 1946) (precluded from joining union) with Beverly v. City of Dallas, 292 S.W.2d 172 (Tex. Civ. App. 1956)
(permitted to join union and to present grievances).
15. See Railway Mail Ass'n. v. Corsi, 293 N.Y. 315, 56 N.E.2d 721 (1944).
16. Civil Service Forum v. New York City Transit Authority, 4 N.Y.2d
866, 150 N.E.2d 705 (1958).
17.

Ibid.

18. Norwalk Teachers' Ass'n. v. Board of Education, 138 Conn. 269, 83
A.2d 482 (1951).
19. City of Manchester v. Manchester Teachers Guild, 100 N.H. 507, 131
A.2d 59 (1957).
20. N.D. Cent. Code § 34-11-02 (1961) "Whenever a public employer or
the employing head of a board, commission, or department in the state service or in

the services of any subordinate jurisdiction . . . decides . . . that

a grievance or matter in dispute . . . cannot be settled amicably and without disription of the public service it shall be the duty of the employer
or the employees or both to request in writing of the chief executive officer of the unit of government . . . that the provisions of, this chapter be
made use of by the designation by such officer of two members of a mediation board, one to be recognized as a representative of the employer in
the publie'service and one to be a bona fide employee . . ."

